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Reviewed by Carla M. Zoethout, Associate Profes$@onstitutional Law, Faculty of Law,
University of Amsterdam, The Netherlands.

This important and huge volume of essays (968 pageish contributions from 33 leading
scholars from different parts of the world, dealthwvthe lofty idea to create an international
constitutionalist order. And that, at a time whiea tredibility of the UN is all-time low and the
international community has seen the emergendeedi/hited States as the world’s only
superpower. Before even beginning my review, | wauiderline that this is a praiseworthy
initiative.

Interestingly, the foreword by Tommy Koh, more thha introduction by the editors
Ronald St. John Macdonald and Douglas M. Johnstquiains the background and reasons for
dealing with the topic of world constitutionalisis the author puts it: ‘the editors wanted to
dispute the view advocated by some influential Aonaar officials that international law is not
binding; that the global system, especially ind¢henomic domain should be allowed to grow
like topsy; that the strengthening of internationatitutions was to be resisted; and that the
pursuit of distributive justice was illusory’The United States has a major credibility problem
and a lot to explain. When it comes to the mostartgnt actor on the world stage, several
guestions arise: why did it turn its back to thietnational Criminal Court and the Kyoto
Protocol? Why has the United States refused torhe@party to a variety of treaties — treaties
on matters that are of great importance to thedwosmmunity, such as the prohibition of land
mines, environmental protection and the UN Conwentif the Law of the Sea? This volume
seeks to find an answer to these questions armdtmote the rule of law and human dignity in
world affairs.’

The editors start from the perspective that sixgrg ago, the UN Charter was supposed
to serve as an international constitution. Howethe international law community as it is now,
is facing a great many problems the drafters ofQharter had never envisaged. To name only a
few: the 1990’s have seen the emergence of thesUlseavorld’s only superpower; the structure
of the international community has changed funddallgmas corporate entities with global
capacities have come to dominate the world econamy; last but not least, there is the threat of
global terrorism. Increasingly, the internationahununity acknowledges the need to set new
priorities in the development of international |&&wen though it is widely recognized that core
of the problem falls within the competences ofthreted Nations —so far all suggestions to
reorganize the UN or reform the Charter have emadéailure. Nevertheless, constitutionalism (|
will of course elaborate on this concept, herepfean important aspiration and with this book
the editors hope to contribute to its gradual redion.

The book consists of six parts. Part 1 deals vinghfoundations of the international legal
community; part 2 with uniformity and diversity imternational law. Part 3 tackles the issue of
geopolitics, values and the clash of civilizatiopart 4 addresses the historical development of
international legal institutions, part. 5 dealshwébnfrontations with established principles of

! Tommy Koh, ‘Foreword’Towards World Constitutionalisnssues in the Legal Ordering of the World
Community, Compiled and edited by Ronald St. Jolatdibnald and Douglas M. Johnston, Martinus Nijhoff
Publishers, Leiden, Boston 2005, p. x.
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international law and part 6 reflects on the probte international law under stress. Since it is
impossible to do justice to all of the contributdread better say in advance that | will pick aut
few essays that are most relevant with a view eéagiinestion whether constitutionalism at world
level is possible at all.

Despite the fact that it has been the very reas@uiblish this book, none of the
contributors defend the American point of viewgereéd to in the foreword - the reason why the
US refuses to become a member to many importagrtiational treaties. That is even more
remarkable because the one contribution dealinig Vinerican Unilateralism and the Rule of
Law’, by Robert F. Turner is, if not persuasivd east, gives the reader a lot to think about. In
his article Turner wants to help the readers undedswhy some American international
lawyers who share fundamental values with theileegiues around the world believe many of
these policies to be defensibfen a historical survey, going back to the days mvbefferson
was still a Minister in Paris, through the unilaiesm of the US during the Cold War up until the
present time, Turner demonstrates why the majofigmericans believe that the best way to
prevent war is by embracing the maxim of ‘peaceufh strength’. In the end two positions can
be distinguished, positions which cannot be uniteléss perhaps the organization of the United
Nations is fundamentally changed. On the one hidnade is the fear of American dominance —
its vast, unchecked power may well be used to uniherthe interests of others. On the other
hand, there is the fact that many Americans arg whthe idea of an international law which is
interpreted ‘in such a way as to leave US natisealrity subject to the leaders of France,
Russia, China or any other foreign countty.’

In a volume on ‘world constitutionalism’ it is obarse important to keep in mind what
exactly is meant by the word ‘constitutionalismhi§ does not seem superfluous, since even in
one of the most illuminating studies on constitnéilism | have read, the author complains that:

Constitutionalism is one of those concepts, eveeand persuasive in its

connotations yet cloudy in its analytic and degorgocontent, which at once

enrich and confuse political discourse.

In his opening essay, Johnston characterizes theepb of constitutionalism. As he puts
it: ‘It can be treated semi-ironically as “the nagieen to the trust which men repose in the
power of words engrossed on parchment to keep ergment in order.® In a further
demarcation of the concept, Johnston refers to museheterogeneous propositions, such as;
the existence of a constitution as fundamental tae/yigidity of the constitution; the
presupposed sovereignty of the people; an etharal such as a bill of rights; separation of
powers and judicial review.

However, even though there is a great deal of iruthis characterization, in my view it
is illuminating to distinguish between two meanimdggonstitutionalism that are closely
connected. (1) First of all, the term ‘constituism’ is used to indicattihne pursuit of codifying
the state’s organizatior©One might label this the legal sense of the t&imce the eighteenth
century, a great enthusiasm for written constingiemerged, largely influenced by

2 Turner, Robert F., ‘American Unilateralism and Bugle of Law’, in:Towards World Constitutionalismp, 78.

% Turner, Robert F., ‘American Unilateralism and Bugle of Law’, in:Towards World Constitutionalismp, 101.
* Grey, Th.C., ‘Constitutionalism: An Analytic Framerk’, in: Chapman, J.W., Pennock, J.Ranstitutionalism,
New York 1979, p. 189.

® Johnston, Douglas, ‘World Constitutionalism in Fteeory of International Law’, infowards World
Constitutionalismp. 16.
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Enlightenment ideals and the revolutionary spifith@ era. These constitutions were intended to
regulate the organization and functions of the ngavernment bodies, and control the
relationship between government and citizen. Chearistic of these constitutions is furthermore,
that they are regarded as higher law; the conistitus considered as the embodiment of
fundamental principles of state-building.

Obviously, it is not only in terms of the stateattthe concept of ‘constitutionalism’ is
being used. The literature on the European Uniseri@es how the case-law of the European
Court of Justice developed a constitutional infrature with individual and fundamental rights,
enforcement mechanisms, separation of powers aadtanomous and hierarchical order.

With a view to the international order this meanaighe concept is undoubtedly
existent, that is to say, different authors underthat it is well possible to regard the UN
Charter with its paramount legal status as a wooltstitution. Besides that, it appears to be
practically impossible to change the Charter (&t liespect the world order does have a rigid
constitution) and there is an ethical core in thape of the Universal Declaration, including the
human rights covenants and supporting instruments.

But then, constitutionalism has a second meanimgs-being used to indicate (a)
political ideal aiming at limiting governmerit this sense, ‘constitutionalism’ is the ideattha
government power should be limited by law. Consbalism expresses the conviction that no
government should ever have unlimited power to Hatever it desires to do - not even
democratically elected governments - because ey@rgrnment can relapse into arbitrary rule,
unless precautions are taken. The kind of goverho@rstitutionalism insists on is government
limited by legal means, that is to say by the nfleaw, a separation of powers, by judicial
review and by guaranteeing fundamental rights doedtles.

Now the question is of course: what are the prasgec world constitutionalism in this
sense? ‘The political reality’, Johnston saysthigt such a project, to be useful, must be shared
across all regions, so that allegations of cultbras in the field of international law can be
confronted. The goals of legal uniformity and umsadity may have to be reconciled with the
value of cultural diversity” The editor seems perfectly aware of the factithatway it is a
‘mode of international utopianism’ (as he putsaitd that there are many problems on the way to
world constitutionalism. Hereafter, | will considieur major difficulties that are considered by
different authors: the jurisprudential problem, theestion of the legitimacy of an international
constitutionalist order, global terrorism and thdtural problem.

The jurisprudential problem

In his article, Johnston also outlines the ‘morgid®’ among international jurists between ‘legal
formalists’ on the one hand and ‘legal realiststlo@ other. The legal formalists are trained in
Europe and tend to regard law as the paramountat@presence in human affairs. The legal
realists are most strongly influenced by the ietlial and social values of North America and
tend to look at law as a social process. Rather skaking an international order through law

® Lenarts, K., ‘Constitutionalism and the Many Faoc&&ederalism’ American Journal of Comparative Lawol.
38 (1990) , p. 205; Weiler, J.H.H., ‘The Reforioatof European Constitutionalism’, Vol. 35 (1993yurnal of
Common Market Studig87.

" Johnston, Douglas M., ‘World Constitutionalisrtiie Theory of International Lavin: Towards World
Constitutionalismp. 27.
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and new legal institutions and procedures, Amerin@rnational jurists may tend to look at
extra-legal means and values. The fear of legédibteas that an increase of world
constitutionalism may raise the level of textualisithin the professional community. From a
certain point of view, this divergent way of thingi, even between international jurists seems to
reflect exactly why a world constitutionalism idigar ahead of us.

The question of legitimacy

If there would be such a thing as world constitodiism, there should at least bdeanocratic
constitutionalist order. That is the viewpoint whiis convincingly defended by Brun-Otto
Bryde, in his article entitled ‘International Dermatic Constitutionalism’. It is inevitable that we
need more international law, according to Bryde¢aimany problems we face today can only
be addressed at an international level. One ordytdéhink of environmental protection to
understand that these problems can only be solildawiew to the interest of mankind as a
whole, not of individual states alone. At the samee, however, international law becomes
increasingly demanding. ‘International law can aoder contend itself with the coexistence of a
small number of state actors in restricted fieltlaation. Instead it has to provide for a complex
system of rules for all areas of liftlh addition to that the question of the legitimacises. We
cannot contend ourselves with striving for a systéimternational law which complies with the
rule of law. International law also has to be repreative for those who are affected by it.
Therefore, Bryde says, not only do we need a dottistnalist order, but we need a democratic
constitutionalist world order.

Gerhard Hafner points at the same problem, frahfferent angle. He focuses on the
guestion of the accountability of international amgzations, when their power and significance
is ever increasing, and competences are more ane shiting from states to international
organizations. The organisation of the Europearois an obvious — albeit regional — example,
where an increase in power at the European leweldi@n place from the very start of the
European Communities (even though in th& @ntury the tide of the public opinion about
constitutionalizing Europe seems to be turning).t@whole, Hafner concludes, the standard of
accountability of international organizations igditical response to their growing impact and
power. ‘But it would be wrong to direct this comipliato the I0s themselves; the Member States
as being those responsible for the structures sf st be the first addressees, as I0s can
hardly develop activities which reach beyond thi efithe States?

The problem of global terrorism

The problem of global terrorism is addressed byg¥am Lowe in a very illuminating paper, the
central argument of which is that it is unhelpfud perhaps even dangerous, to frame the legal
response to terrorism in terms of a ‘war againsotesm’. According to Lowe it is important to
keep self-defence (as a unilateral action) andrtamtenance of international peace and security

8 Brun-Otto Bryde, ‘International Democratic Constibnalism’, in: Towards World Constitutionalisrp, 103.
® Hafner, Gerhard, ‘Accountability of Internatior@iganizations’;Towards World Constitutionalisrp, 630.
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distinct. Why? Self-defence is to be exercisedaterhlly. Action for the maintenance of
international peace and security was intended @ ineltilateral matter, that is to say, it was to
be reserved for the Security Council. In the wak#he September 11 attacks, what seems to be
happening is that ‘the mechanisms of unilaterabadh self-defence are being extended to
circumstances that are properly cases of actioestore or maintain international peace and
security, in order to remedy what are seen asefects in the UN systeml” The most

prominent example of this is the invasion of Ira@D04. Lowe argues (quite convincingly) that
it is necessary to restore the original legitimatwgctions of self-defence and those to maintain
international peace and security. Moreover, if afnmeervention in a foreign state is necessary,
it is advisable to involve regional organizations.

But, however convincing from an international laairg of view, the question remains
whether existing principles and structures do tigiolead to a stalemate in these matters — even
when it comes to strengthening regional organinatias Lowe suggests. If existing
international law and procedures as they are ®jffibould not we come at least to a
reorganization of the Security Council?

The cultural question

As Johnston puts it: ‘the goal of world constitaédism may be perceived to be threatening for a
variety of reasons: jurisprudential, ethical, crafusocial and political** As far as the cultural
point of view is concerned - under the heading@&opolitics, Values and The Clash of
Civilizations’ Abou-el-Wafa sheds light on the Islec point of view on world constitutionalism.
His ‘Contributions of Islam to the Development o&bal Community Based on Rules of
International Law’, seems in a way a perfect exanipldemonstrate the difficulty in uniting
Western and non-Western thought. The author gogsetit lengths to demonstrate that Islamic
thinking presupposes a world community. As it isganted, however, there appears to be a
fundamental problem. Abou-el-Wafa'’s point of viegems to be that of a world community of
Islam. Let me elucidate this, by citing some passang his article:

‘Islam is a world religion. More than one quartétiee world population,

principally concentrated in Asia and Africa withnse minorities in Europe, the

Americas and Australia, adhere to the religionstdr — it is truly an extra-

territorial and supra-national movement.’ (...), teégion of Islam is destined to

be a universal one. ()% There are many verses in the Quran that confiem th

concept of a global community.’

Reading these lines, one has difficulties escatiiadeeling that what is meant here is an
Islamic community, rather than a world commuriity.

19 Lowe, Vaughan, ‘Security Concerns and NationaleBeignty in the Age of World-Wide TerrorispTowards
World Constitutionalismp. 673.

! Johnston, Douglas M., ‘World Constitutionalisntfie Theory of International Lavn: Towards World
Constitutionalismp. 19.

12 Abou-el-Wafa, Ahmed, ‘Contributions of Islam tetBevelopment of a Global Community Based on Rafes
International Law’, inTowards World Constitutionalisnp, 308-309.

13 A few passages further, however, Abou-el-Wafa fsoia the fact that Mohamed presented himselfas th
‘messenger of all mankind’. He is supposed to fsaid: ‘A profet used to be sent to his people,lhave been sent
to mankind as a whole.’ Idem, p. 310.
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The article contains a lengthy analysis of the catibgity of Islamic thinking with
international law. First of all, the author discesshe contributions of Islam with regard to the
normative aspects of international law and inteoma relations (what he calls the ‘general
principles of law’). Secondly, the contributionsisfam that are related to the operative aspects
of international law and relations. Among thesemtentions: international treaties; diplomatic
intercourse; combating international terrorism; amdrnational responsibility. As proof for the
‘compatibility of Islamic thinking with internatical law’ Abou-el-Wafa sums up a series of
Islamic principles from the Quran, the Shari’a,ingg from the prophet or even interpretations
of Western scholars of Islamic thinking. Tife@son d’étre or rationality of the general principles
of (international) law is left beyond considerati®articularly when it comes to the problem of
how to deal with combating international terrorighis way of arguing seems rather peculiar. |
quote:

‘It is well known that acts of terrorism have erigab initio. (...) With respect to

this phenomenon, one can safely say that Islanmbdisk with such terrorist

acts. It has been well established that Islamtademant religion, which prohibits

illegitimate violence, intimidation, and terrbt.

However, a major problem of Abou-el-Wafa’'s pointviigw seems to be that the reason
why the Islamic world should abide by rules of miional law is that they’'re approved by the
Islam. That is to say, not because the Islamicdvackcepts international law as such. But how
can we ever come to a world community or world ¢i¢usonalism if all religions would first
review international law in the light of their cantions? Does not world constitutionalism
presuppose the universal acceptance of a higher,ard matter the moral background of the
different parts of the world community?

Coming to my final observations, | would again utide the importance of this book. It
contains a great many remarkable, illuminating yssa many different topics, which are not
only interesting for international lawyers but taxyone who cares for the ideal of creating a
stable international community. As | said befofligWwards World Constitutionalism’ addresses a
very important topic at a time when the internagioorder is fragile, to say the least. Having
read the essays | am inclined to believe congtitadism in the legal sense of the term (as
outlined above) can be said to exist, even at wlexdl. Constitutionalism as a political ideal of
limiting the power of government(s) though, mayab®o utopian ideal for the world community
as a whole. It must, however, be an aspiratiorsigissections’, such as environmental
protection, the law of the sea and the prohibibbtand mines. | do hope this book will
contribute towards realizing that ideal.

4 |dem, p. 325.
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